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Subcontractor risk takes many forms. Managing the risks is one 

of the central challenges faced by every general contractor. 

Here are four types of risk posed by subcontractors and some 

ways to mitigate those risks.

1. CONTRACTUAL RISK

They say an ounce of prevention is worth a pound of cure. 

That couldn’t be truer than when engaging subcontractors to 

perform work. Having in place a well-written, clear, and concise 

subcontract that details the obligations of all of the parties is 

the foundation of every successful subcontracting relationship. 

By contrast, a poorly written contract with vague terms and 

DPELJXRXV�UHVSRQVLELOLWLHV�ZLOO�PDNH�LW�GLIʳFXOW�WR�HQIRUFH�WKH�

subcontractor’s obligations.

As such, subcontracts should use plain language that everyone 

FDQ�XQGHUVWDQG��7KH\�VKRXOG�LQFOXGH�D�VSHFLʳF��GHWDLOHG��DQG�

WKRURXJK�VWDWHPHQW�RI�WKH�VFRSH�RI�ZRUN�WKDW�LGHQWLʳHV�ZKDW�

the subcontractor must deliver and when. The subcontract 

should state how and when payments are to be made, how 

changes are to be addressed and how disputes will be 

resolved.

6XEFRQWUDFWV�VKRXOG��ZKHUHYHU�SRVVLEOH��LQFOXGH�DGHTXDWH�ȦʴRZ�

down” provisions that ensure the subcontractor is delivering 

exactly what the owner requires from the contractor in the 

form, quantities, quality, and on the schedule demanded by the 

owner. For example, the subcontract should include a clause 

stating that the “subcontractor agrees to assume all obligations 

for the work (the subcontract scope) as set forth in the prime 

contract, the terms of which are incorporated by reference.” 

This type of provision binds the subcontractor to the contractor 

in the same way the contractor is bound to the owner.

2. PERFORMANCE RISK

Once the obligations of the parties to the subcontract are 

negotiated and put in writing, the next big challenge is to 

ensure the subcontractor actually does what it has promised 

to do. Contractors should include in their subcontract 

requirements that the subcontractor provide regular updates 

on the progress of their work, thorough well-documented 

daily reports, and that it devote adequate resources to quality 

control to ensure that work is performed correctly and in 
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Contractors may also demand that the subcontractor secure 

a performance bond from a surety, which guarantees the 

subcontractor’s performance in the event of default or 

insolvency. If the subcontractor fails to perform or abandons 

the work, the contractor may have relief against the 

surety, which will be required to step into the shoes of the 

subcontractor and complete the work (or pay to have someone 

else do so).

In addition to, or perhaps in lieu of, requiring that a 

subcontractor be bonded, contractors have the ability to 

take out a “subguard” insurance policy, which provides 

the contractor with certain protections in the event of a 

subcontractor default.

3. SCHEDULE RISK

The effects of the COVID-19 pandemic will continue to have 

VLJQLʳFDQW�LPSDFWV�RQ�FRQVWUXFWLRQ�SURMHFWV�IRU�WKH�IRUHVHHDEOH�

IXWXUH��:LWK�JOREDO�VXSSO\�FKDLQV�VWLOO�LQ�ʴX[��RQ�WLPH�GHOLYHU\�

RI�PDWHULDOV�DQG�DYDLODELOLW\�RI�ODERU�KDV�EHFRPH�D�PDMRU�

concern for contractors looking to complete work on schedule. 

2WKHU�JOREDO�LQVWDELOLWLHV��OLNH�PLOLWDU\�FRQʴLFWV�LQ�FULWLFDO�

regions that supply needed materials, have made certain raw 

PDWHULDOV�VFDUFH�RU�PRUH�GLIʳFXOW�WR�REWDLQ��,QFUHDVHG�SULFHV�

FDXVHG�E\�LQʴDWLRQ��LQFUHDVHG�VKLSSLQJ�FRVWV�RU�VN\URFNHWLQJ�

UDZ�PDWHULDO�FRVWV�PD\�DOVR�OHDG�WR�FDVK�ʴRZ�LVVXHV�WKDW�FDQ�

impact the timely performance of the work.

&RQWUDFWRUV�VKRXOG�FDUHIXOO\�UHYLHZ�WKH�IRUFH�PDMHXUH�FODXVHV�

in their subcontracts to ensure that COVID-19 risks are 

properly allocated, including to specify what relief is available 

to the contractor and the subcontractor if shortages or material 

price increases are encountered. Contractors should consider 

LQFOXGLQJ�ODQJXDJH�WKDW�VSHFLʳFDOO\�UHFRJQL]HV�&29,'����DV�

D�IRUFH�PDMHXUH�HYHQW�DQG�SURYLGHV�UHDVRQDEOH�EXW�OLPLWHG�

relief to subcontractors that incentivize pre-planning and 
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clauses. These states include California, New York, Wisconsin, 

and, more recently, Virginia. In April 2022, Virginia’s Governor 

Youngkin signed into law Senate Bill 550, which makes pay-

if-paid and pay-when-paid clauses unenforceable under most 

circumstances. Those states that do allow such provisions 

UHTXLUH�FOHDU�DQG�VSHFLʳF�ODQJXDJH�SURYLGLQJ�WKDW�WKH�

subcontractor bears the risk of non-payment by the owner.

Before paying a subcontractor, contractors should also insist 

on receiving lien and claim waivers that release the contractor 

from any claims by that subcontractor. These waivers should 

be written broadly and should include a provision that the 

payment by the contractor “constitutes full and complete 

payment for all work performed, and all costs or expenses 

incurred relative to the work or improvements at the 

property as of the date of this waiver, except for the payment 

of retainage.” They should also include language that the 

subcontractor “waives, quitclaims and releases any claim for 

damages due to delay, hindrance, interference, acceleration, 

LQHIʳFLHQFLHV��RU�H[WUD�ZRUN��RU�DQ\�RWKHU�FODLP�RI�DQ\�NLQG�LW�

may have against the contractor, the owner, or any other person 

or entity with a legal or equitable interest in the property, as 

of the due date of this waiver and release.” Be mindful that 

certain states, including Arizona, California, Florida, Georgia, 

Massachusetts, Michigan, Mississippi, Missouri, Nevada, 

Texas, Utah, and Wyoming regulate the form and content of 

lien waivers. For example, North Carolina recently passed 

legislation invalidating certain overly broad lien and claim 

waivers.

Lastly, contractors should consider including broad indemnity 

clauses that require the subcontractor to “hold harmless” 

the contractor from claims and liability “arising out of” the 

subcontractor’s work. Contractors should negotiate for the 

LQFOXVLRQ�RI�FODXVHV�WKDW�DGGUHVV�ʳUVW�SDUW\�OLDELOLW\��H�J���FODLPV�

by the contractor arising against the subcontractor for its 

defective work) as well as third-party liability (e.g., providing 

protection to the contractor against claims brought by others 

as a result of the subcontractor’s work). Well-written clauses 

will include language that the subcontractor will “indemnify, 

defend, and hold harmless the contractor from and against 

DQ\�DQG�DOO�LQMXULHV��FODLPV��GDPDJHV��OLDELOLWLHV��ORVVHV��ʳQHV��

penalties, demands, causes of action, suits, costs or expenses, 

including, but not limited to, attorneys’ and professional fees 

and court costs, arising out of, relating to or resulting from 

(1) the performance of the work by, or any act or omission of, 

the subcontractor or anyone directly or indirectly employed 

by them or anyone for whose acts they may be liable; (2) 

any breach of the terms of the subcontract; and/or (3) the 

negligence or tort liability of the subcontractor or anyone 

directly or indirectly employed by them or anyone for whose 

acts they may be liable, under any theory.”

Engaging with subcontractors is a necessary risk. Employing 

these strategies can help mitigate that risk.

https://www.leagle.com/decision/199789715cal4th8821871
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